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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD €. MANN
AYTORNEY GENERAL

Honorabls ¥. B.(fjoar
County Atltorney, Blaneo Counsy
Johnson City, Yexas

Dear Sirt

%o aoknowledge re
1959, in which you re )

following ammttars . ' < -
oa Apyid, a2, onxtsditners! Court of Blaneo
Ccount. an orde . that the autemobile reglstras~ -

1t commissionsres® predincts -
sf the amount of tax paid
pfeaingt. A sult has been
¢ Precinet No. $ and the Commis~
; indiv¥iduslly and as Coomissioner of
Frecingd inst the Tounty Iud%e and the Comnissloners
Ru , 2 and 4, in which the plaintiffs pray
i Judgnent)setting aside the sald order of April 12,
1937, and et the Lefendants be ingtructed and directsd by the
sourt as to\the per duty snd suthority in t-hsﬂnnﬁttm
4ge fund, and restraining the Commissioners®
Court end the bers thereof frem arbitrar{ly misapplylng ssid

%o alse aseknowledge recelipt of your letter of September 15,
1939, with which you enclose a copy of the plalntiffas* petitlion in
the above gase. We note that this petition states that the plain-
tiffs are somplaining of the Comaissionsrs’ Court of Blaneo County,
' ‘T::u. although only three of the comslasionars sre named as
sndants, '

NO COMMUNICATION IS TO BE CONSTRUXD AS A DEFANTMENTAL OPINION UNLESS APSROVED BY THE ATTORNEY GENNRAL OR FIRST ASMISTANT
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_ You further satate in your letter of Septeaber 12,
1939, that "On the llth day of September, 1939, the Commis-~
sloners' Court passed an order whereby it was authorized to
employ a lawyer to represent the three preoincts in Rlanco
County in the above mentioned law sult to be paild out of
gounty Funda." The question you ask is as follows:

*Is the County authorized to employ counsel in a .
case of this kind and pay his Tee out of County Funds?t:

Qur answer to your question ie that the Commisaioners'
Court of Blanco County 1s authorized to employ counsel in a ocase
of -this kind to represent the Commiesioners' Court and to pay
his fes out of oounty fqnds.

In the case of City Rational Bank of Austin v. Presidio
Qounty, &0 S. W, 775, 1t was held that the Commissioners' Court
was authorized to hire counsel to represent the Commissioners'
Court in a suit which was brought against the County Judge and
the Comnissioners to enjoin alleged illegal action of the Commis-
‘sioners' Court ipn removing the county seat of Presidio County
from Fort Davis to Marfa. The court held that while the sult
was nominelly ageinst the defepdants as individuals, it was
designed to oontrol the performance of their official aots, and
therefore was a matter of congern to the sounty. In this conneo~
tion the court sald: B

“¥hile it was nominally a suit against thea as indi-
viduals, its design and effect was to obstruot and
control the parformanca of their offlcial acts, and
we are not disposed to hold in suoch & case that they
must do nothing towards defending such sult, or must
employ counsel at taslr own expense. They bad power
.to employ counsel, and to defray the reasonable
expense thereof out of the county funds.”

The court also held that the right to employ oounsel
was not dependent upon whether the order of the Commissioners*
Court which was under attack was valid or invelid. On thls polnt
the court sald:

"Phe validity of their ucts was not affected by the
faot that they were mistaken, or tiat there was an
adverse decislon of the question. It has beon fre-
quently held that thes power cannot be measured by such
a rule," s

, The disposition of that portion otr the county road and
bridge fund corsisting of automoblle rogistration fees 1s con-
trolled by Article 686750 of the Kevised Civii Statutes, and is
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& matter whioh lies within the juriediotion of the Commissioners'
Court, BSee Jtovall v, Shivers, 79 3. ¥. (24) 276, affirmed,

103 8, ¥, (24) 363, This Department has written an opinion on
this mabjeet, being opinlon Ko, 0-1001, by Honorable Dick Stous,
Assistant Attorney General, addressed to Honoradle Sam T. Hols,
Gounty Astorney, Panola County, Carthage, Texas. Yor your eon-
venience, we are enclosing herewith a copy of this opinion,

. The diatribution of the automobile registration fees
belonging to the county rcad and dridge fund is e natter of
conesrn to the county, The suit in tha Distriot Court is a
suit to restrain the County Judge and the Commissioners in the
performance of their offislial duties., We are therefors of the
opinion that the Commissioners' Court has the authority to hire
counsel to represent the Commissionsrs! Court in the suit referred
to in your letter. It is well settled that the cosmissioners®
courts have the power to hire counsel tc represent the county
in satters that directly corcern the county business. Adams v,
Sesgler, 118 Tex. 583, 850 8, W, 413} Galveston County v. Gresham,
820 8, W, 560j0ibson v, Davis, 2856 S. W. 2083 Runn-¥Werren Publish-
e CoO. V. nnmn cmt’. 45 8. ¥W. (M) é5l. '

8ince the sult is against the Commlesioners® Court,
asoording to the allegations in ths petition, and sinsce the
purpose of the suit is to set aside or revise an order of the
Comatssioners' Court acting in its official capacity, we 4o not
believe that the faot that only three members of the Comnissioners'
Court are made dsfendants would affeot the right of the Commis-
sioners' Court to employ special counsel to represent the Commis-
sioners' Court. - The contraot of employmsnt however would have to
be a contraot t0 represent the Commissionsrs' Court and not a
contract to represent the three precincts whose commuissioners are
named as defendants; otherwise, we 4o not believe that there would
be any lawful autbority to expend gounty funds for the hiring of
the attorney.

Yery truly yours
ATTORNEY OENSRAL OF TEXAS

by P ot

Jamss P, Hart

ASSISTANT

APPROVEDSEP 19, 1939
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ot % { ¢ , APPROVED
R ATTORNEY GENERAL of Tt COMMITIEE
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